IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.152 OF 2022

DISTRICT: PUNE
SUBJECT: TRANSFER

Shri Vinit N. Pawar , Age — 36 years, )
Occupation — Accounts Officer in the office of )
Tribal Research & Training Centre, Pune. )
R/at Jui-3, P.W.D. Government Quarters, )

)

Shastri Nagar, Yerwada, Pune — 9. .... Applicant

Versus

1. The State of Maharashtra, through )
Secretary, Tribal Development Department)
Mantralaya, Mumbai 32. )

2. The State of Maharashtra, through )
Principal Secretary, Accounts and Finacne )
Department, O/at 3rd floor, (Extn.), )
Hutatma Chowk, Mantralaya, Mumbai 32. )...Respondents

Shri Arvind V. Bandiwadekar, learned Advocate for the Applicant.
Smt. Archana B. K., learned Presenting Officer for the Respondent
CORAM : A.P. Kurhekar, Member (J)

DATE : 31.03.2022

JUDGMENT

The Applicant has challenged order dated 02.02.2022 issued by
the Respondent No.1 thereby redirecting his services to the Finance
Department (Respondent No.2) inter-alia contending that it amounts to
mid-term and mid-tenure in contravention of provisions of Maharashtra
Government Servants Regulation of Transfers and Prevention of Delay in
Discharge of Official Duties Act, 2005 (hereinafter referred to as ‘Act
2005).
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2. Heard Shri Arvind V. Bandiwadekar, learned Counsel for the
Applicant and Smt. Archana B. K., learned Presenting Officer for the

Respondents.

3. Indisputably, the Applicant’s parent department is Respondent
No.2 - Accounts & Finance Department, Mantralaya, Mumbai. The
Applicant is serving in the cadre of Account Officer. The Respondent
No.2 which is his parent department, transferred the Applicant by order
dated 31.05.2018 as Accounts Officer, Tribal Research and Training
Centre, Pune which is under the control of Respondent No.1 —Secretary,
Tribal Development Department. The posts of Accounts Officers at
various Government offices are manned by Accounts Officers of Finance
Department. As such, in view of transfer order dated 31.05.2018,
Applicant’s normal tenure at Pune was three years in terms of ‘Act 2005’.
However, abruptly the Respondent No.1 - Tribal Development
Department returned the services of the Applicant to Finance
Department and relieved him unilaterally by order dated 02.02.2022

which is under challenge in present Original Application.

4. At the very outset, it needs to be stated that impugned order dated
02.02.2022 is not the order of transfer by parent department. In fact, as
per transfer order dated 31.05.2018 passed by parent department, the
Applicant was transferred as Account Officer, Tribal Research and
Training Centre, Pune. This being the admitted position, the Applicant
was entitled to three years normal tenure as contemplated under Section
3 of ‘Act 2005’. Therefore, if there was any necessisity of mid-term or
mid-tenure transfer, it ought to have been in consonance with Section
4(5) of ‘Act 2005’. However, in the present case, no such transfer order
has been issued by the parent department of the Applicant for recalling
him in consonance of Section 4(5) of ‘Act 2005’. The impugned order
dated 02.02.2022 is passed by the Respondent No.1 -Tribal

Development Department stating as under:-
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“faa fasnonz=n afler Hasflar snden=azer 4 ffaa @R qarr Jidl s siféep,
3niEar] FAenera a QiR 2RI, o o GelaR Jectial [Hgard] BewRld el e, Tonele
prrurzaa 4. fafeia gar, GFiteep sl aiz=n Aar faa @anong aea eena 33 3iad.

S. It is thus explicit that Respondent No.1 unilaterally redirected the
services of the Applicant to parent department i.e. Finance Department
without there being any proper transfer order in compliance of Section

4(5) of ‘Act 2005’ by parent department.

6. The reply is filed on behalf of the Respondent No.1-Tribal
Development Department only and no reply is filed by Respondent No.2 —
Finance Department. All that Respondent No.l in Affidavit in Reply
stated that there were certain complaints against the performance of the
Applicant and inquiry was initiated and on the backdrop of complaints,

impugned order has been passed.

7. Indeed, as pointed out by learned Counsel for the Applicant, the
Commissioner, Tribal Development Department, Pune by his letter dated
24.12.2011 (page no.20 to 23 of PB) has already forwarded the report to
Respondent No.1 — Secretary, Tribal Development Department that no
substance is found in some complaints made by contractual employees
and regular employees. In inquiry report, he submitted his conclusion

as under :-

“aRa Aatea 3iféeprdl aisl dlucgl el AR Par Al dHERY aidaz 3iena
PEAFET (61 I2AAYD DAV BITAG] AllBH] 3T S FAIF. AT, 2T BT FANAT TSA
faerrzar AR Fldzaz sigaet acpichia sigad, SiEard Fenga a qfdei Ji, ga aid Abd
SNHATHA HGT B SHE AATA. AENRAAT QI lerdaaqicdicr HZArd] dlapell edl 3rAar 4. qar,
AFNEBR qid [Amez BwRIA Slicer asRiAsd aa gl 3rd gaAgeldl faolarT da 3ig.
OBEa ABIRER JGIER/ATR Aled! BB daTFAH NBAITA Jear Pawla AlFdla ARa Zlme
TTAATIG FNEH GBRE ABR] AT 2NAADBS Heend [FHeA A,
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SWiccifaa azgiadl faaria dar, snaaiA fFad awena Jd i, JAaeg @ .
gar, @ At sl AZRIE fAct a FAl Aaqidier AAwe Fortal 3ifémrl & Bl Ha
Bigudta Aatéar=n Aar et enonass ast s Aglaam gr @igdl. ada 3w, genmi
1B AABS A1 BIATAAACT TR 08 SBIIHAET SARFT BIAHR 3iFe at AR iR d
& [A%ee Aqes g 3iend] @i diwell geaida & Agldas SR F@igl TGS A1
B BHIABIGNAZ [Aadia affons glwEreE saar Areprar 9a @igl.  Aaa oiHass e
3uRleetfaa agwidl aedlacs &BIwRlA JEIA 31 JIEa.

FIBA! @en 3faa rdaigieaa afaae qies.

Thus, the Applicant was given clean chit.

8. Learned P.O., however, sought to contend that there are
complaints other than inquired by the Commissioner, Tribal
Development Department in his inquiry report and it is on the basis of
those complaints, services of the Applicant are redirected. However,
except oral submission, no other details of subsequent complaints or
fresh complaints are forthcoming. Not a single document is annexed
along with Affidavit in Reply filed by Respondent No.1 what are the
nature of complaints, its seriousness, gravity etc. Affidavit in Reply is

totally silent.

9. Apart, if there was any such requirement or necessity of mid-term
and mid-tenure transfer then it should have been by parent department
after complying the provisions of Section 4(5) of ‘Act 2005’. However,
instead of doing so, the Respondent No.1 - Tribal Development
Department unilaterally sent the Applicant back to Finance Department.
It is thus obvious that there is no compliance of placing the matter
before Civil Services Board or transfer order by competent authority.
Impugned order of transfer or returning the services of Applicant to

Finance Department has trapping of transfer in the eye of law.
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10. It is for this reason, having found prima-facie case, the Tribunal

has granted interim relief by order dated 15.02.2022.

11. The totality of the aforesaid discussion leads me to sum up that
impugned order dated 02.02.2022 is ex-facie bad in law and liable to be

quashed. Hence the following order :-

ORDER

(A)  Original Application is allowed.
(B) Impugned order dated 02.02.2022 is quashed and set aside.

(C) Interim relief granted by the Tribunal on 15.02.2022 is made
absolute.

(D) No order as to costs.

Sd/-
(A.P. Kurhekar)
Member (J)

Place: Mumbai
Date: 31.03.2022
Dictation taken by: V.S. Mane
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